STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS

ANNA AND ALLAN KANGAS,
Petitioners,

VS. Case No. 06-2822

HATCHETT CREEK MOBI LE HOVE

PARK CONDOM NI UM ASSOCI ATI ON,

| NC., ET AL.,

Respondent s.

N N N N N N N N N N N N

RECOMVENDED ORDER

Adm ni strative Law Judge (ALJ) Daniel Manry conducted the
formal hearing of this case on Decenber 8, 2006, in Sarasota,
Florida for the Division of Adm nistrative Hearings (DOAH).

APPEARANCES

For Petitioners: Shelden Kangas (POA for Anna Kangas)
Al | an Kangas
4578 County Manor Drive
Sarasota, Florida 34233

For Respondents: David G Miller, Esquire
Becker & Poliakoff, P.A
630 Sout h Orange Avenue, Third Fl oor
Sarasota, Florida 34236

STATEMENT OF THE | SSUE

The issue is whether Respondent engaged in a discrimnatory
housi ng practice, within the neaning of and in violation of the
Fl orida Fair Housing Act, Sections 760.20 through 760.37, Florida
Statutes (2005), by requiring Petitioners to submt a second

application for the approval of a condom ni um purchase.



PRELI M NARY STATEMENT

On January 27, 2006, Petitioners filed a Housing
Di scrimnation Conplaint with the Florida Conm ssion on Human
Rel ati ons (Conm ssion). The Conm ssion issued a Notice of
Determ nati on of No Cause (No Cause Determ nation) on June 23,
2006. Petitioners requested an adm nistrative hearing by filing
a Petition for Relief wwth the Comm ssion on July 24, 2006. The
Comm ssion referred the Petition to DOAH to conduct the hearing.
At the hearing, Petitioner presented the testinony of two
W tnesses and submitted 22 exhibits for adm ssion into evidence.
Respondent presented the testinony of four w tnesses and
subm tted seven exhibits for adm ssion into evidence.
The identity of the witnesses and exhibits, and the rulings
regardi ng each, are reported in the record of the hearing.
Nei t her party requested a transcript of the hearing.
Respondent filed its proposed recomended order with DOAH on
a date sonetinme in Decenber 2006 that is not reported in the DOAH
docket. Petitioner did not file a proposed recommended order.

FI NDI NGS OF FACT

1. It is undisputed that Petitioner, Allan Kangas, has no
handi cap and is not a disabled person. At the concl usion of
Petitioners' case-in-chief, M. Kangas testified that he has no

handi cap. The undersigned, sua sponte, entered an ore tenus

order on the record dism ssing the case brought by M. Kangas.
2. Petitioner, Anna Kangas, is an elderly female and the

not her of M. Allan Kangas and M. Shel don Kangas, the latter



being the representative in this proceeding for the naned
Petitioners. It is undisputed that M. Shel don Kangas is not
handi capped, but that Ms. Kangas is handi capped, within the
meani ng of Section 760.22(7), Florida Statutes (2005), because of
Al zhei mer' s di sease.

3. Respondent is a condoni nium association lawfully
incorporated as a Florida corporation (Association). Respondent
must operate in accordance with the Articles of Incorporation,

By- Laws, and Decl arati on of Condom ni um (condonm ni um docunents).
The condom ni um docunents require the Association to approve each
pur chase of a condom ni um

4. On Decenber 8, 2005, M. Sheldon Kangas and Ms. Anna
Kangas contracted with Ms. Mary Cox to purchase condom ni um unit
15, located at 23 Hatchett Creek Road. M. Cox is a real estate
agent and a co-owner of unit 15.

5. M. Cox notified Ms. Pat WIIianmson, Association
Secretary, of the prospective purchase. For the reasons stated
herei n, Respondent did not discrimnate against the prospective
pur chasers, but approved the purchase of condom niumunit 18 in a
tinmely manner after the purchasers changed their purchase
contract fromunit 15 to unit 18.

6. The prospective purchasers conpleted an application for
approval of the purchase of unit 15 sonetine between Decenber 8
and 10, 2005. The Association conducted a neeting to approve the
proposed purchase on Decenber 10, 2005.

7. During the nmeeting on Decenber 10, 2005, the purchasers

infornmed the Association that they wished to purchase unit 18,



| ocated at 29 Hatchett Creek Road, rather than unit 15. Unit 18
was owned by M. Brian Isaac. M. Cox did not object to

rel easing the purchasers fromthe contract for the purchase of
unit 15.

8. The Association inforned the purchasers that a new
application for unit 18 would be required. The purchasers
conpl eted a new application under protest.

9. At a neeting conducted on January 3, 2006, the
Associ ati on approved the application for the purchase of unit 18.
The purchase of unit 18 closed on January 25, 2006.

10. The purchasers seek rei nbursenent of |iving expenses
incurred for hotel roons and neals during the delay caused by the
requi renent for a second application. The purchasers are not
entitled to reinbursenent.

11. The purchase of unit 18 was the first time the
Associ ation had required a second application. However, it was
also the first time a purchaser had changed his or her choice of
units after submtting an application

12. The Association did not discrimnate agai nst
M's. Kangas because of her handicap. The record evidence
contains no justifiable issue of law or fact to support the
al | eged di scrim nation.

CONCLUSI ONS OF LAW

13. DOAH has jurisdiction over the subject matter and the
parties in this proceeding. 88 760.20 through 760.37, and
120. 569 and 120.57(1), Fla. Stat. (2005). DOAH provided the

parties with adequate notice of the formal hearing.



14. Petitioners have the burden of proof in this
proceedi ng. Petitioners nust submt evidence sufficient to

establish a prima facie case of discrimnation. Once Petitioners

establish a prim facie case, the burden shifts to Respondent to

articulate sone legitimate, nondiscrimnatory intent or reason

for requiring a second application for approval. See Massaro V.

Mai nl ands Section 1 and 2 Cvic Association, Inc., 3 F.3d 1472,

1476 n.6 (11th Cr. 1993)(fair housing discrimnation is subject

to the three-part test articulated in MDonnell Douglas Corp. V.

Geen, 411 U S 792, 93 S. (. 1817, 36 L. Ed. 2d 668 (1973));

Secretary of the United States Departnent of Housing and Urban

Devel opnent _on Behalf of Herron v. Blackwell, 908 F.2d 864, 870

(11th Gr. 1990)(three-part burden of proof test in MDonnel
governs clains brought under Title VII of the Gvil R ghts Act).

15. A prima facie show ng of housing discrimnation sinmply

requires Petitioners to show they applied to purchase an
avai l able unit for which they were qualified, their application
had been rejected, and, at the tinme of such rejection, they had

been nenbers of a class protected by the Act. See Soules v.

United States Departnent of Housing and Urban Devel opnent, 967

F.2d 817, 822 (2d Gr. 1992). Alternatively, Petitioners may

satisfy the requirenment for a prima facie show ng of

di scrimnation by presenting direct evidence of discrimnation.

See Trans Wrld Airlines, Inc. v. Thurston, 469 U S. 111, 121,

105 S. C. 613, 621, 83 L. Ed. 2d 523 (1985).

16. Petitioners did not present a prim facie case of

di scri m nati on. Petitioners submtted no evidence that



Respondent refused to approve the sale of unit 18 to Petitioners
wi thin the neaning of Subsections 760.23(1) and (7), Florida
Statutes (2005).

17. A preponderance of evidence shows that Respondent had
| egitimate non-di scrimnatory reasons for requiring Petitioners
to submt a second application for approval after Petitioners
changed the prospective purchase fromunit 15 to unit 18.

Mor eover, the evidence shows that Respondent required a second
application solely for legitimate non-discrimnatory reasons.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Conmm ssion enter a final order
di smssing the Petition for Relief.

DONE AND ENTERED this 2nd day of January 2007, in

Tal | ahassee, Leon County, Florida.

=

DANI EL MANRY

Adm ni strative Law Judge

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vision of Admi nistrative Hearings
this 2nd day of January 2007.



COPI ES FURNI SHED

Cecil Howard, Ceneral Counsel

Fl ori da Conmm ssi on on Human Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Deni se Crawford, Agency Cerk

Fl ori da Comm ssi on on Hunman Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

David G Miller, Esquire
Becker & Poliakoff, P.A
630 South Orange Avenue, Third Fl oor
Sarasota, Florida 34236

Shel den Kangas

Al | an Kangas

4578 Manor Drive
Sarasota, Florida 34233

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wwthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order should be filed with the agency that w |
issue the final order in this case.



